
Telemedicine (also referred to as telehealth due to its increasing 

usage) involves “the remote delivery of health care services and 

clinical information using telecommunications technology.”1  

Every state, however, defines telemedicine services individually,  

with most states excluding email, telephone, and fax services from 

their telemedicine definition. Today, over 70% of healthcare providers 

use telemedicine to connect with their patients, and estimated 

projections for annual growth are 18.5%, with revenues exceeding 

$1B by year-end 2018. Clearly, telemedicine is profoundly changing 

healthcare delivery and the doctor-patient relationship, but with 

growth and opportunity, there also exists risk.

Case In Point

One need only to look at the case of Hageseth v. The Superior 
Court of San Mateo County to see the complexity of issues 

related to the remote delivery of healthcare. In this case, the patient 

(McKay), a California resident, initiated the online purchase of 

Prozac by completing a patient questionnaire through an Internet 

website located outside the United States. The questionnaire was 

forwarded to JRB, a Mississippi company for processing. JRB in turn 

forwarded the request to Dr. Hageseth, a Colorado doctor, who after 

reviewing issued a prescription for Prozac. Dr. Hageseth and the 

patient (McKay) never interacted directly. Dr. Hageseth wrote the 

prescription in Colorado; the patient (McKay) ordered and ingested 

the Prozac in California. No communication (in-person, over the 

phone or via email) occurred between the patient and doctor.

Shortly after filling the prescription, the patient committed suicide.

The San Mateo County District Attorney filed a criminal complaint 

charging Dr. Hageseth with willfully and unlawfully practicing 

medicine in California. Dr. Hageseth was found negligent of 

practicing medicine in California where he was not licensed and  

for failing to assess the patient prior to issuing a prescription.

Would this situation have been prevented in a traditional doctor-  

patient interaction? Unknown, but certainly the exposure could have 

been addressed more thoroughly during the underwriting process 

had there been dedicated questions regarding the exposure, an 

experienced medical broker, and an insured who recognized the 

inherent challenges of this delivery method.

A Different Type of Med Mal Risk

Although practicing telemedicine does not change the healthcare 

provider’s duty to the patient or the standard of care, it does present 

different liability risks than those associated with a traditional  

“in-person” doctor-patient encounter. For example, during the 

underwriting process, more attention needs to be placed on the 

“tele” aspects of telemedicine namely the location of both the 

practitioner and the patient (often they are not in the same country, 

let alone the same state) AND whether the practitioner is licensed to 

practice in the same jurisdiction as the patient. There is limited legal 

precedent in this area, and in contrast to other types of medical 

liability claims, the number of telemedicine claims is very small, 

representing less than 1% of medical professional liability losses 

overall. However, as telemedicine encounters continue to grow – 

and usage expands, most likely, malpractice claims will as well.

Telemedicine – Expanding Connections  
Also Expand Risks
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SECOND OPINION  
TELEMEDICINE – EXPANDING CONNECTIONS ALSO EXPAND RISKS

What You Are Likely Missing 

When assessing coverage for a provider, brokers need to understand 

risks and aggressively address the exposures, which include:

1. Location & Licensure: Telemedicine providers must be 

licensed in the state where the patient is located. If the 

provider does not have valid licensure and there is an adverse 

outcome, he/she may face a multitude of issues including 

disciplinary action and insurance coverage.  

2. Technology: The technology used by the provider must 

comply with federal and state privacy laws. Specifically, 

encryption, network and software security protocols to protect 

privacy and confidentiality should be in place, as well as 

appropriate user accessibility and authentication protocols. 

3. Privacy/Confidentiality: Providers practicing telemedicine 

must ensure that their telemedicine visits comply with all 

federal/state privacy and confidentiality requirements, 

including HIPAA. Accordingly, under HIPAA, if a third party is 

involved with the collection, storage, transmission or processing 

of a patient’s protected health information, a Business Associate 

Agreement must be in place between the third party and the 

provider. Does the insured understand the increased privacy 

exposures they have with this delivery method and the 

coverage limitation under a single policy?

4. Policies/Procedures: Prior to seeing the first patient,  

telemedicine providers should have comprehensive policies 

and procedures in place addressing a host of related challenges 

including the establishment of provider-patient relationship, 

telemedicine services provided, credentialing, technology, 

security/privacy, informed consent, emergencies, prescribing, 

documentation and reimbursement. The more robust and 

thoughtful these policies, the stronger an indication that the 

provider understands the risks and has contemplated the 

challenges.

We Are Just Beginning

All signs point to telemedicine’s continued evolution and growth in 

the coming years. There are benefits of this model as well as risks, 

and we share a responsibility to guide insureds in this emerging 

practice area. The more proactively we support clients who enter 

this space, the better we position our clients to grow and thrive in 

the years ahead.

This can only be done with partners interested in uncovering 

emerging exposures in an ever-evolving segment of medical 

services. With Medicare and Medicaid payments for telemedicine/

telehealth services at an all-time high, reimbursement will continue 

to evolve. And, while there are still legal and regulatory roadblocks, 

several bills have been introduced in Congress that would allow 

eligible hospitals to test (and therefore expand) telemedicine 

services within Medicare healthcare delivery models.
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QUESTIONS?  
Contact your local Allied World Underwriter.
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